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HOW BEST TO MANAGE AN ‘AT-WILL’
TERMINATION

Urgent message: In most states, employment is at will—meaning that an employer can fire or

terminate an employee at any time, for any reason that is not against the law. Even so, the

employment at-will doctrine isn’t a license for an employer to fire employees at the drop of a hat.

There are still critical considerations for urgent care operators to heed when terminating a

provider or staff member.

Alan A. Ayers, MBA, MAcc is Chief Executive Officer of Velocity Urgent Care, LLC and is

Practice Management Editor of The Journal of Urgent Care Medicine.

 

What is Employment At Will?

In short, if you’re employed at will, an employer doesn’t need good cause to fire you.  The

employer can terminate an employee at any time, for any reason, with or without notice. That

comes as a surprise to many employees (and some employers).

It may be a bit far-fetched for an employer to tell an at-will employee, “I don’t like that you’re a

rabid Green Bay Packers fan—you’re fired,” but it’s generally not against the law to do so. An

employee in that situation has few, if any, remedies, unless the employer did something to violate

the employee’s rights or violated state or federal law.

All states—except for Montana—have enacted laws that protect the employer in an at-will

situation. Unless you signed an employment agreement that states you can’t be terminated

without good cause, it is assumed in all other states and jurisdictions that you’re an at-will

employee.

In many situations, employers will explicitly state that a worker is an at-will employee in the

onboarding process. However, as discussed below, some employees have won lawsuits where

their employers told them they could only be fired for good cause.  Even statements as

lighthearted as, “You’ll always have a place here, as long as you keep up the great work,” have

been found to create a contractual relationship for employment.
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Employment Contracts

An employment contract is a signed agreement between the employer and the employee that

outlines the basic details of the position. This contract sets out the specific parameters of the

employment situation. Provided the employee signs the employment contract, it is binding. An

employment contract may include a detailed description of the terms under which the employee

will work for the employer. This typically includes salary and health benefit eligibility after

working a specific amount of time, as well as vacation, retirement, and personnel procedures.

 

Implied contracts

In some circumstances where there is no written contract, an agreement will be implied through a

verbal understanding or by the actions of the employer and the employee.

Again, while employment is presumed to be at-will,  typically, the “at-will presumption can be

rebutted by a showing that the parties entered into an express or implied agreement which

prohibited the employer from discharging the employee without just cause.”

In the private employment context, an express or implied agreement between the employer and

employee may provide the terms of the employment contract. Courts frequently examine

language of employee handbooks to determine terms of an employment contract and whether

they provide that an employee may be discharged only for cause.  Some courts have held that

personnel rules can form the terms of the employment contract.  Thus, an implied employment

contract may in some instances be inferred from comments made during an interview or job

promotion, or from provisions of a training manual or handbook.

Although implied contracts are difficult for an employee to prove, they have been held to be

binding.  Courts will look at factors such as these to determine if an implied contract existed:

The length of employment

Evidence of the employee’s performance on the job, such as performance evaluations

The employee’s performance recommendations by the employer

The history of discussions between the employer and the employee, to see if statements

were made to ensure the future employment of the employee

The employment handbook, to see whether the employer violated any actions in properly

terminating the employee

The employer’s hiring and firing practices

The timing of the employee’s qualifications for benefits like medical coverage

A comparison of similar industries as to whether written or implied contracts are the norm

 

Exceptions to the At-Will Presumption

Courts have created exceptions to the at-will presumption in an attempt to in some way equitably

mitigate the doctrine’s sometimes severe consequences.

The three common-law exceptions accepted by most courts are public policy, implied contract,

and implied covenant of good faith.  Courts that have recognized good-faith-and-fair-dealing

exceptions have found either covenants implied in-fact or covenants implied in-law.

Covenants implied in-fact have been found in “objective manifestations.”  This includes actions

by the employer such as repeated promotions and pay increases that might reasonably give an

employee reason to think that they have job security and will be treated justly.  When
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determining if such a covenant should be inferred, a court will examine factors such as whether

the company properly followed its stated personnel policies, the tenure of the individual’s

employment, any job security assurances that may have been given, a presence or lack of prior

criticism of performance, and basic concepts of fairness.

The most commonly recognized exception to the at-will presumption protects employees against

adverse employment actions that violate a public interest or public policy.  Specifically, under

the public policy exception to the at-will employment doctrine, South Carolina courts have held

that an at-will employee has a cause of action in tort for wrongful termination where there is “a

retaliatory termination of the at-will employee in violation of a clear mandate of public

policy.”

The South Carolina Supreme Court found that the public policy exception clearly applies in cases

in which either: 1) the employer requires the employee to violate the law; or 2) the reason for the

employee’s termination itself is a violation of criminal law.

Note that those states that accept the public policy exception differ to various degrees in its

application. Most states accept only public policy that is provided in state constitutions and

statutes, but there are a few states that permit additional sources such as administrative

regulations, professional codes of ethics, and notions of public good and civic duty.

 

Takeaways

It’s essential for urgent care operators and owners to understand and appreciate that while

employment relationships are presumed to be “at-will” in all states except Montana, unlawful

termination lawsuits can arise.

The common-law and statutory exceptions to the at-will rule are litigated with some frequency to

determine whether the specific facts of a case constitute an exception or an implied contract.

Generally, courts uphold the presumption of at-will employment, and a plaintiff’s cause of action

is difficult to prove.

While, in many cases, an employer may believe that he can terminate an employee “at will,” there

is some protection that can be taken to prevent a potential lawsuit. A severance agreement can

be offered to the employee at termination. The employer can ask the employee to sign the

agreement which provides them with a certain amount of salary (eg, 2 weeks for every year of

employment) in exchange for full release of claims and a promise of confidentiality or

nondisclosure.

The employment “at-will” doctrine does not give the employer a license to do whatever it pleases

—there are still very important issues to examine any time an employee is terminated. Always,

discuss your employment issues with a qualified employment law attorney.
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